s

which we need not be as concerned or need not be concerned at all with the application of
the insulation criteria. In this regard, should equity interests be attributable in a manner
similar to the benchmarks applicable to general voting stock interests -- for example, equity
\nterests below a certain percentage of the total equity would be nonattributabie, and those
above a certain percentage creating a presumption of attribution -- subject to a
noninvolvement certification? Should equity share be defined by the amount of cash
contribution, the share of proceeds, or rights on dissolution? If the first, how do we evaluate
-ontributions in the form of services? If the power of a limited parmer is not related to hus
proportional partnership share (which is the premise of the current rules), is there a
partnership size that would obviate the power of any one partner, such that ownership should
not be attributed to any partner. regardless of his/her share? We also ask whether other state
and federal regulations might provide guidance in this area, and/or the extent that such
regulations might provide sufficient protections so as to make additional Commission
regulations redundant. In this regard. we request estimates, supported by economic or other
studies that provide their basis. of how much additional capital might be made more readily
or cheaply available to the broadcast industry by adoption of any of these approaches. as wel!
as how such capital 1s likely to be distributed

VIl Limited Liability Companies and Other New Business Forms

64 In this proceeding we also seek comment as to how we should treat, for
atnbution purposes  the equity interest of a member 1n a limited liability company or Li¢
relavvely new form of business association permitted and regulated by statute in at feast <°
sates © LLCs are. in general. unincorporated associations that possess attributes both 7
-orporations and partnerstups  We have recently received TV and radio assignment
applications where parties have argued that we should exempt certain owners of an LLC trom
attribution either because they should be treated as nonvoting sharcholders or because thes
.should be treated as fully-insulated limited partners So that we do not indefinitely delax
processing of pending applications. we plan to process them on a case-by-case basis until thi-
rule making is completed, using the tentative proposal delineated in paragraph 69 infra as o
nterim policy  including the special exception for minorities discussed therein

65 These requests raise important questions as to the application of our attribution
rules. and we invite comment as to how we should treat LLCs, and other new business

¥ For a discussion of LLCs, see Brian L. Schorr, "Limited Liability Companies
Considerations in Choosing a Business Enuty.” i i imni iabili
Companies and Limited Liability Partnerships 1994, 836 Practicing Law Instinute/Corp 1~
(1994); Marybeth Bosko, "The Best of Both Worlds: The Limited Liability Company. 54
Ohio St L.J. 175 (1993); Robert R. Keatinge, el al., "The Limited Liability Company. A
Srudy of the Emerging Entity.” 47 Bus, law. 375 (1992); Nicholas G. Karambelas, "Shaping
the Limited Liability Company, The District of Columbia Limited Liability Company Act of
1994 . The Washington Lawyer, Nov.-Dec. 1994 at 38.
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forms, such as Registered Limited Liability Partnerships ("RLLPs"),'* as well as any other
new business forms, that may arise in the future for attribution purposes. Any approach we
take with respect to LLCs and similar hybrid entities must ensure that exemption from
attribution is granted only where there are sufficient assurances that the exempted owner is
adequately insulated from control of the entity. In addressing the attribution of LLCs, we
hope to delineate the principles to be applied and express them in general terms that \;/e can
apply to new business forms that appear in the futre. We invite comment as to the form and

icz:gm of any general principles that may be distilled from our analysis of antribution for
S.

66. The specific attributes of LLCs may vary, since their form is regulated by state
§tamtes,‘“ and there is, as yet, no uniform state LLC starute. LLCs are, however, generaily
intended to afford limited liability'> to members, similar to that afforded by the co'rporate
structure, vyhilc also affording the management flexibility and flow-through tax advantages of
a pantnership, without many of the organizational restrictions placed on corporations or
limited partnerships.'?

§7. Of greatest significance with respect to our attribution rules is the fact that,
depending on the regqi;emems of the applicable state statute, LLCs generaily afford their
members broad flexibility in organizing the management structure and permit members to

1% Some states have enacted statutes permtting partnerships to elect to become RI1 P<
RLLPs afford the benefits of a partmership, while permitting a mid-leve! of liabiliry
protection, unlike LLCs, which provide full limited liability protection. RLLP stattes
generally reguire each partner to bear the consequences of his own negligent or wrongful
acts, while insulating the partner from individual liability for the negligent or wrongﬁ;l acts
of other partners or partnership representatives not under the protected partner’s supervision
or control, unless the protected partner was directly involved in the act, or had notice and
failed 1o take reasonable steps to prevent or cure the act. For a discussion of RLLPs, see
Schorr, supra note 119. '

12t LLCs are formed by filing articles of organization with the state. Sge Bosko, supra
note 119, at 184-85.

'2 Limited liability means that the owners of a business entity are not personally liable

(fcl);gt(r;;. debts of the business. See Larry E. Ribstein, Business Associations § 1.02(C](3]

'3 Unlike a limited partnership, which must have at least one general partner who has
u_nlilmitcd liability, all the members of an LLC may have limited liability. Additionally. a
limited partner may lose limited liability protection if he participates actively in the
management of the partnership. By contrast, members of an LLC may maintain limited
liability while actively participating in the management of the LLC. Sge¢ Bosko, supra note
119, at 193-95; Schorr, supra note 119.
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actively participate in the management of the entity without losing limited liabitity. Thus.
with some variation depending on the applicable statute, LLCs may be organized with
centralized management authority residing in one or a few members, or dglcgatcd toa
nonmember. or, aliernatively, all members may share management authority '

68 Since the LLC is a relatively new business form, we have not had the occasion
before the recently filed applications to rule on the issue of how we should treat LLCs under
our attribution rules, Le.. to what degree and under what circumstances we should treat
participation as a member of an LLC as a cognizable interest subject to the multiple
ownership limits  We have also not had the occasion to rule on RLLPs. Accordingly, we
‘nvite comment as to what attribution criteria we should apply to LLCs and RLLPs We also
\nvite comment as to the advantages of LLCs, in general. and also. in particular, the impact
'n minority and female ownership opportunities

69 We tenatively propose to treat LLCs and RLLPs as we now treat limited 7
partnerships  Membership in an LLC or RLLP would be treated as a cogmzablc interest for
multiple ownership purposes uniess the applicant certifies that the member is not matena_llf\
imvolved  directly or indirectly. in the management or operation of the media-related activines
of the LLC or RLLP. We propose that such certification should be based on the'critcim
specified i our Aliribution Reconsideration and AnnhumEunh:r_Rmnammmn 'H We
note. however. that applying limited partnership attribution criteria 0 LLCs would result in
attributing all investors that may provide programming or other services to the LLC  In the-
regard our recent experience suggests that such arrangements hav_c been centrai w0 propusas
that might sigruficantly advance minority ownership of broadcasl facilities Accordingiv =+
seek comment on whether we should provide an exception tc our tentative proposa;

ase by case basis where doing so would advance our policy of enhancing opportunities

nroadeast station Hwnership by munorities

70 With respect to our tentative proposal to treat LLCs as we now treat timited
partnerships we invite comment on whether the insulating criteria developed with respecr

* The LLC statutes of various states may have differing requirements for managemenr ot
the LLC Most LLC stamtes provide for decentralized management (management by
members) as a default provision but allow management by managers if provided for in the
articles of organization or operating agreement. Se¢ &bsmm_&_&:a.lmzﬁw
Liability Companies § 8.02 (1993) Since LLCs have the corporate atribute of limited
hability, in order to avoid two-tiered corporate tax treatment, LLCs must avoid at least 1w
of the other three characteristics that distinguish corporations and partnerships for tax
purposes--continuity of life, centralized management, and free transferability of ownership
interests. Sge Keatinge, supra note 119 at 385

15 The insulation criteria required to be contained in the limited partnership agreement
are discussed in note 110 supra
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limited partnerships are sufficient to insulate members of LLCs and RLLPs or whether other
criteria would be more effective. We propose to adapt the criteria to conform to the specific
LLC or RLLP organizational forms without changing any underlying substantive
requirements, and we invite comment as to how we should do so.

71. We are not inclined to treat LLCs as we currently treat corporations, exempting
from attribution the interests of "nonvoting” shareholders without regard to the presence or
absence of insulating provisions in an operating agreement.'”® This interim view reflects both
our relative lack of experience with this new business form and aiso our concern that there
are no requirements intrinsic to this business form to require members to be uninvolved in
the management of the business, absent insulation provisions agreed to by them. If.
however, commenters raise significant policy reasons why we should aiter this interim view,
we will consider those reasons. We also invite comment as to what approaches we should
take 1o LLCs and RLLPs should we neither adopt the equity benchmark for partnerships nor
retain the existing attribution standards. We also request comment on whether there are
differences berween LLCs and/or RLLPs and limited partnerships such that we should not
treat the former entities as we treat limited partnerships.

72. We invite comment on whether. if we adopt the certification approach with
respect to LLCs, we should also require parties to file copies of the organizational filings
and/or operating agreements with the Commission when an application is filed. If so. what
if any. confidentiality concerns exist, and how should they be addressed? Our justification
for any such possible filing requirement is that there is no uniform LLC statute. and the
organizational variation among such entities may be broad Alternatively, we could retain the
discretion to require such a filing on a case-by-case basis, where we find it warranted

73. If we adopt, as our amribution standard, an ownership benchmark applicable to
limited partnerships, as discussed above, we invite comment on whether it would be
appropriate to apply that benchmark to LLCs and RLLPs as well

74. We seek comment on the following questions based on our proposed treatment of
LLCs and RLLPs and we invite commenters to suggest aiternative proposals. If we relax
insulation standards for widely-held limited partnerships, as proposed in the Capital
Eormation Notice and discussed above, should we apply these changes to LLCs and RLLPs”
We invite comment as to whether we should take a uniform approach to widely-held LLCs.
RLLPs, and "business development companies.” Do these entities have similarities in
organization and/or function that would mandate such similar treatment or are there
significant distinctions? Alternatively, do the policy goals discussed in the Capital Formation
Notice apply with respect to LLCs and RLLPs so as to justify such a similar approach? If a
uniform approach is warranted, what should that approach be?

' See 47 C.F.R. 73.3555, Note 2(f).
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75. Should we treat all LLCs the same or differentiate those with centralized
management from those with decentralized management? In LLCs where all management
authority has been vested in nonmembers who are segccmd by the members, shc_suld the
managers be treated, for anribution purposes. as equivalent to ofﬁcgrs 4and/or du'ectorg of a
corporation” Should we adopt an approach of exempting ﬁtom‘ atmb\.mon rpcmbers with
limited equity interests, regardless of lack of complu\ncg s:m.h msulanpg cmena" Fonf
attribution purposes, should the percentage of "ownership” be #wmmed by votmg‘ngh!s
among the members, the share divisions designated by the pame_s, Lhe extent of capital
coatribution. or by some other measure? Under our current annbutlpn rules, we do not
distinguish among parmers based on the amount of equiy thgy contribute or their share
division If the determination is made based on capital contribution, what shou}d be dpn;
about members whose contribution is in services? How should we treat LLCs in muiti-tiered
vertical orgamizational chains® Should multipliers be applied. and. if so. under what
curcumstances”

VIIT The Cross-Interest Policy and Multiple Business Interrelationships

76 We aiso incorporate in this proceeding the pending issues raised in the Further
Nouge of Inguiry/Notice of Proposed Rule Making in MM Docket No. 87-154 ("Cross-
Interest Notice '’ with respect to existing aspects of the Commissiop's cross-interest policy
That policy prevents individuals from baving "meaningful” interests in two broadcast stations
or a daily newspaper and a broadcast station. or a television st;a;non and a cable television
system. when both outlets serve “substantially the same area "' We also seek commen:
régardmg the appropriate treatment of nonequity financial interests and multiple busines
wnterrelavonships between licensees

77 We review these relationships wn light of the fundamenta) economic principic tha:
the conduct and control of business organjzations may at times be mﬂuepced byvgonequnr\
interests  In particular. debtholders may in particular circumstances be in a position 1o cacis
influence over day-to-day management of a firm, especially when cougled with oghcr
interests  In addition to reviewing the remaining aspects of our cross-interest pthy. we
review 1ssues raised by such interests and other multiple business inthﬂauonshxps. and
inquire whether case-by-case oversight of these interests and the remaining cross-interest
refationships is pecessary

A The Cross-Inerest Policy
78. Background. The cross-interest policy originally developed in the 1940s as

¥ 4 FCC Red 2035 (1989)

“** Notice of Inquiry in MM Docket No. 87-154, 2 FCC Rcd 3699 (1987) ("Cross-
1 Noti ).
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supplement to the "duopoly” rule, a multiple ownership rule which then prohibited the
common ownership, operation, or control of two stations in the same broadcast service
serving substantially the same area. At that time, either actual working control or ownership
of 50 percent or more of the stock of a licensee was necessary to trigger the “ownership,
operation or control” requirement of the duopoly rule. Thus, the original local ownership
restrictions did not encompass minority stock ownership, positional interests (such as officers
and directors), and limited parmership interests. The cross-interest policy was developed to
address the competitiveness and diversity concerns created when a single entity heid these

types of otherwise permissible interests in two (or more) competing outlets in the same
market.

79. The cross-interest policy evolved almost entirely through case-by-case
adjudication, and through this process the following came 1o be viewed as constituting
"meaningful” interests subject 1o the policy: key employees, joint ventures, nonattributable
equily interests, consulting positions, time brokerage arrangements, and advertising agency
representative relationships.'” The cross-interest policy did not prohibit these interests
outright, but required an ad hoc determination regarding the nonauributable interests at issue
in each case.

80. In 1987, the Commission initiated a comprehensive review to assess the
continuing need for the cross-interest policy in light of the increasingly competitive
environment facing the broadcast industry and the 1984 revisions to the Commission's
auribution rules.'® Based on this review, the Commission issued a Policy Statemen; limiting
the scope of the cross-interest policy so that it would no longer apply to consulting posiions
time brokerage arrangements and advertising agency representative relationships ' Thus
decision was based on a number of factors. First, changes in our ownership and artribution
rules had to a large extent superseded cross-interest regulation with respect to the
relationships that most significantly affected competition and diversity. Second, the record
suggested that the cross-interest policy may be impeding the ability of broadcasters to
compete in today's multimedia market by possibly limiting their ability to adopt more
efficient forms of organization. Third, there had been enormous growth in the number and
variety of media outlets since the cross-interest policy was first established. Consequently
the media marketplace had become significantly more competitive and diverse, diminishing
the need for continued cross-interest regulation to achieve these objectives. Fourth, there
were numerous alternative safeguards, such as federal and state antitrust laws, fiduciary
duties and private contract rights, which addressed the same competition and diversity
concerns that formed the basis for the cross-interest policy. In light of these factors, the

* See Cross-Interest Notice of Inquiry. 2 FCC Red at 3699-3700.

130 ld

' Policy Staigment in MM Docket No. 87-154, 4 FCC Rcd 2208 (1989) ("Cross-Interes!
Policy Statement”).
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Commission determined that the burden and uncertainty created by continued cross-interest
regulation of consulting positions. brokerage arrangements, and advertising agency
representative relationships could no longer be justified.

81 - Although we indicated that the
foregoing factors justified elimination of certain aspects of the cross-interest policy, we issued
the - ice to seek further comment concerning key employees. nonauributable
equity interests, and joint ventures. We solicited comment on whether retention of the
remaining Cross-interest policies was necessary 10 prevent anticompetitive practices, whether
alternative deterrent mechanisms exist to assure competition and diversity. and whether
ontinued regulation of relationships not specifically addressed by the Commission's
auribution rules is necessary We also questioned whether regulatory oversight of one or
more of these interests should be limited to geographic markets with relatively few media

As described below, only five comments and reply comments were filed in response
H 132

outlets
i the -

82. Keyv employee relationships The cross-interest policy has generally prohibited an
.ndividual who serves as a key employee. such as general manager, program director, or
sales manager. of one station from having an attributable ownership interest in or serving as a
key employee of another station in the same community or market.'”? The application of the
cross-interest policy in these situations 1s premised on the potential impairment to competition
and diversity and the apparent conflict of interest arising from the ability of key emplovees *
implement policies to protect their substantial equity tnterest in the other station  The
majority of commenters urged the Commission t0 eliminate the cross-interest policy relating
10 key employees “* They contended that key employees, partcularly in smalle:
corporations  are frequently also officers. directors. or cognizable shareholders and.
therefore are regulated by the current artribution rules  Moreover, to the extent that ke
employees are not restricted by the attribution rules. these commenters asserted that they aic
obligated to act in the best interests of their employer and to avoid potential conflicts ot

\nterest ¥ According to these commenters internal conflict of interest policies and commur:

% Gee Comments of CBS, Inc ("CBS"). National Association of Broadcasters ("NAB™
and Home Shopping Network, Inc ( "HSN™), Reply Comments of Consumer Federation of
America and Telecommunications Research and Action Center ("CFA/TRAC™). Captal
Cities/ABC, Inc. (*Capital Cities/ABC™) We will incorporate into the record of this
proceeding the comments and reply comments filed in response to the Cross-Interest Notcs

along with the comments and replies filed in response (o the -

5 gee Cross-Interest Notice, 4 FCC Red at 2035
™ See Comments of CBS and NAB; Reply Comments of Capital Cities/ABC.

135 Gee Comments of CBS at 18
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law fiduciary duty and contract remedies ensure this.'® Commenters a intai

hcensee‘s. have an incentive to police potential employee conflicts of im:s::;amu;il that
competitive marketplace in which they operate.'” CFA/TRAC and London g id
quadcast!ng. lnc on the other hand, urged the Commission to retain the cro;s .

poll_cy as it al_)phes_ 1o key employees, contending that the influence of key e l-lmereﬂ
station operations is akin to that of station owners, and therefore they shgul‘;nll:eoyees a
su'qllarly for purposes of auribution. These parties also questioned the efficac l;ealCd i
of interest policies and other remedies in deterring abuse. Y of the conflict

83, Nonauributable equiry interests. The relationship proscri i
gosl:!:’y typ.nclally invo_lves an indiyidl_ml who has an am'ibutalflepix(:ts:r::te ?nbgmdu“:;{:s‘;:ﬁ;::e:;d
as. émm qonfttnbutable equity interest in another media outlet in the same market.

> Commussion’s concern with these relationships has been that the individual could usc b
;t:rggumb[e_lnmust' in one media oqt!et to protect the financial stake in the other media ouileet
: un;;a;r:gm:n: r;s‘l:cnnl;‘:: ;;md;piesu::ll;c. y ('1;:0 95: more separate non-auributable interests in -

maj rke _ , as neither gives rise to the potential to influenc
station operations that would concern us.) The majority of commenters addressi s t2on
:;f:; lll:te (::x:,xlll}xssl%x; to elmm application of the cross-interest policy ton::nl:irti:x:x;;slf
ot e :mémed se b;:mes que_sqoned the conﬂmed need for cross-interest review in
light of the amenc attribution provisions of the multiple ownership rules.'® According to
fese comments , any resnduaj concerns not covered by the Commission's ownership rules
te by the competitive marketplace as well as remedies provided by private
contracts, federal and state antitrust laws, and fiduciary duties. These parties ﬁxr!:hcra
:::nct:m;d that thc‘m hm mn.lrc of the _cx-oss-imcrest policy imposes administrative burdens
and Te;{A s;: uncertainty, xmpedmg the ablh;y of broadcasters (o raise capital. In contrast
urged the Commission to retain the cross-interest policy as it applies to

e
136
See Comments of CBS at 18-19; NAB .
its conflict of inerest policy. ; at 5. CBS attached to its comments a copv of

137 Sae Comments of CBS at 19.

138 Such nonattributable interests might i i
ich  inte t include nonvoting stock, insulated limited
fmﬁﬁ memm C;:::;]mﬂm mmontymock interests in corporations having a single majority
kholder. : expressly excluded from the scope of this rocc'edme
!e,gzty uuiﬁ t:.:!s a.r; mu::lc because @cy are below the 5 percent atuib?nion )
o hmm-at bty iently substantial to induce anticompetitive conduct. 4 FCC

139
See, 2.g8.. Comments of CBS, NAB, H
Cor o e w ! SN. S&ﬂm Comm of Morgan Stanley

140
Sec Comments of -17; .
Suney at 1719, CBS at 15-17; NAB at 5-7; HSN at 3-6; Cox at 8-13; and Morgan
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aonattributable equity interests arguing that this policy continues to serve an important role
and that the rtainty produced by ad hoc application of the policy is not as great as other

zommenters indicate

84 loint venmre arrangements The cross-interest policy has prevented two local
hroadcast licensees from entering into joint associations to buy or build a new broadcast
sauon cable television system. or daily newspaper, in the same market.'*' These joint
ventures have triggered cross-interest scrutiny because the successful operation of the joint
venture was thought to require a cooperative relationship between otherwise competing
stations. and this would impair competition in the local market. Most of the commenters
responding to the Cross-Inerest Notice urged the Commission to eliminate ¢ross-interest
review of joint venwres. In support of this position, the commenters argued that cross-
wnterest regulation of joint ventures has been largely displaced by the current atiribution rules
They maintined that where the interests involved are not attributable, such interests lack the
requisite potential for influence 1o warrant regulatory scrutiny These parties also asserted
that the marketplace is sufficiently competitive (0 deter abuse in this area, and that the
antitrust laws provide an additional safeguard. Again, CFA/TRAC 1ook issue. It argued that
continued regulation of joint ventures pursuant o the cross-interest policy is necessary,
especially given the Commission's relaxation of the multiple ownership rules. CFA/TRAC
questioned whether joint venturers will compete vigorously at all times, and argued that
“advertising and promotion practices. sales territories and audience selection -- not Lo mentivi
cross-interest -- can complement the interests of joint venturers e

85. Discussiop. The commenters supporung the ehimination of the remaimng aspecis
of the cross-interest policy put forth four general arguments: (1) The cross-interests that
implicate diversity and competition CONCerns are now covered by our multipie ownership
rules; (2) The video enteriainment marketpiace has become increasingly competitive. thus

4 Certain joint venture interests are now covered under our attribution rules. For
example, our ownership rules would now cover the case in which the cross-interest policy
was first applied to joint ventures, Macon Television Co., 8 RR 703, 704-5 (1952). In that
case, we prohibited a joint venture involving two radio stations in the same market from
acquiring a license for a television station in that market Today, each radio station’s 50
percent interest in the teievision station would trigger the Commission's rule governing (h
common ownership of a commercial radio station and a commercial television station in the
same market. Seg 47 C.F R § 73 3555(c) The ownership and auribution rules. howeve:
have not completely supplanted the cross-interest policy as it applies to joint ventures ko
example . our local ownership rules do not preclude radio stations that operate in the same
market from engaging in a joint venture to build or buy another radio station in that marke:
up to certain ownership levels. See id. at § 73.3555(a)(1). Cross-Interest Notice, 4 FCC Rud
at 2037.

! Reply Comments of CFA/TRAC at 15
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diminishi .

d :cn;n:m&g :: xtd l:’or regul_ntory overslgk'xt of c‘ross-imeresls; (3) Alternative remedies

S 2s the amtitrus | aws and .mternal conflict of interest policies, will serve 1o deter abu'ses

o temmmmsgof e tl.;uu‘:terests:. and (4) The cross-interest policy imposes significant burdens

W erms of meachmf me:;e costs and uncertainty, chilling investment in the broadcast indus

e ich o ' arguments has merit, and continue to question the continui od
our cross-interest policy in its present form. To the extent aspects of the pncl)ll?:;ng peed

no

r Pl P
] . .
101183 serve the P“bllc interest dw 3 Shoﬂld be ehmm' d, we also strive 10 clar lfy aspects of

Comples 00 updaed ecod o o o e e e ed 10 deelap  more
: d 1 ! -interest policy as appli
at;g::ye:;.i ejon';te ventures, and nonattributable equity interests. First,y itis s:;::: ;(i)atkeey
parties * cl{p;l:om;mty for'ﬁ.lnher comment concerning the issues raised ul'l) the C!xogss
lmgmso“cmnggx Ncnncomg . t;g u: 3‘ tlgr ‘:’rsevx[en\lve of the attnbt_uion rules now underway. Second, after
phon A siied ° ofsl;s rest ?rangceedmg we subsequently relaxed our radio
s There o imponumbemm as plet:tsl;e today propose to relax our television ownership
and atributiee s o tplay between the cross-interest policy and our ownershi
e o cons;g :;xl t both seek 10 address the same competition and diversity P
Changts i e s l_tzeule wg' ne;':e:}sary as a geperal matter to update the record to ensure that
ook hese inter ated policies are coordm_aled. Moreover, as set forth below, we I
regarding whether muitiple cross interests and business relationships t;etwc:nso

0ons n vi m pe
. 3
statio; when viewed in combination raise dlvelslty and competition concerns, an issue that

87. On a more specific level, we al
. . SO seek i
;Llher not add_ressed_ in the comments or raiscds;; u:) mﬁgmﬁiﬁyﬂw e
l(i)cw, these issues mvolv_e the four principal arguments for modifying the s':'ro
policy as wellasdzposslblemeamofmnowingthcpolicywdzexte
certain aspects should continue to be enforced. e

As set forth
ss-interest
determine that

88. As nof i

rules have, supp ted aut:eove, a number of parties argued that our ownership and attribution
diversity and compehmedtition concemm aspects of our cross-interest policy that implicate
point where they Bow apply w0 ms. It is true that our attribution rules have evolved to the
tnterest policy e w:};p a mumber of interests formerly covered only by the cross-
proposcd ¢ . o comment, however, on whether this argument is undermined by the
for  the crossm-' A Ianrllmu_ ion ru!es. For example, would there be a heightened need
atribution mteres zrl?' as it applies to nonattributable equity interests if we raise our
relaxation obemmf o i e} oti:g stock from 5 percent to 10 percent? Similarly, will
approach in modifying mur e wgnon owners}up rules require us to take a more cautious
out Ownershin and ing our cross-interest policy? To be sure. a number of parties argued thai

p auribution rules reflect the Commission's expert judgment regarding what

confers sufficient i i
fficient influence and control over station operations to require regulatory
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1 ion.'** But while this generally will be the case, there remains the !:::sang:o:sf_
bor pan iruations warrant case-by-case review to detennu_:c whe! ' )
whether particular siwua and competition concerns. For example, while a nonvoting stoo:nd
e Do o gener lly raise the likelihood of influence over a station’s operations a
e 1 not gﬂ:r:zlz'le does such an interest require contmugd 9vemgh§ under the cross-
e ol n?t:t:terrl\ : is a ‘sizable investment or the majority egunty interest in the l;cens_ee.
lmc\;chsc[npfhl;c:\older already has attributable interests in the max::num u:lsx{nzk;;;fe rs\:;nso?; ln)r;

ar ! ) e

the market? We seek comment with respect a:‘(; these 15:::; r:ay be?ieu i e

specific n defining the particular si_maxions
application of the cross-interest policy

i tition

85 We also seek further comment on the argment that _the u'::;vreaserc:a ;(\)lm;;c ition

broadcasters eliminates the need for the cross-mt.crest.pohcy ( cemce “);e ﬁu e
ge l:rgal r:aucr that broadcasters are facing increased com;:euuc;l:; :led::;e sevm we I
o i i 1 ketplace has
o 1 ntertainment marketp (

ross. interest inquiry the video e : : Ve MoK gocs

fg:xx;):uuve with this trend expected (o CORLIUE as the communications industry g

heth
urthet Lhanges with the emergence of new (eChnOlOgles But we seek comment on w (<

s W an uffici o) ia o 0 assume that
1 1 ient number f media utlets to a . ]
there are smaller marke ith mns .

competition wiil deter abuses our cross-interest pOlle see!
this « he the case we ask them 110 define the size and nature of the markets that uc
J raise s h

concerns

inati 1 of cross
9 Commenters favoring the elimination of the remamgg asnp;:;ts m):u ;k:v:"f ra;e "
: s Give of case ©
: ns and uncertainty it creates '
.aterest policy point @ the burde : namure of cate
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While most parties did not address this issue because they supported complete elimination of
the policy, even commenters who supported contimied enforcement offered no guidance other
than to state generally that there is "ample room for streamlining.”'* We consequently seek
specific suggestions as to how we might clarify the cross-interest policy. We also seek
comment on the following means of narrowing the policy: (1) Should we limit the application
of the cross-interest policy to smaller markets where competition and diversity are of
particular concern, and, if so, how should we define these markets? (2) Should we enforce
the cross-interest policy only where the cross-interest, if attributable under our attribution
rules, would violate the ownership rules?** (3) With respect to nonattributable equity
interests, should we limit review only to those interests reaching a certain level of ownership,
or when those interests exceed or reach a certain percentage of the licensee's voting equity?

B. Non-Equity Financial Relationships and Multiple. Business Interrelationships

93. In our review of the cross-interest policy, we have focused on each cross-interest
individually. But broadcasters in particular markets may also at times enter into a number of
different business relationships between themselves. Such interrelationships may be spurred
by a number of factors, including the increasing sophistication of the financial markets and
the incentive for broadcasters to enter into cooperative arrangements to meet the challenges of
the evolving communications industry. While we recognize the important role cooperative
arrangements can play, we seck comment as to whether multiple "cross-interests” or
otherwise nonattributable interests, when viewed in combination, raise diversity and
competition concerns warranting regulatory oversight

94 The nature of broadcaster interrelationships can vary widely They can take the
form of a combination of nonattributable interests, such as debt and nonvoting equty  Or
shareholders with otherwise nonattributable interests can combine those interests via voung
agreements or other contractual relationships or business relationships. Such
interrelationships may also involve family relationships in conjunction with other interests
Many of these business interrelationships serve legitimate purposes and, indeed, have been
encouraged by the Commission. For instance, in its review of the radio ownership rules, the
Commission determined that it would continue to allow separately owned radio stations to
function cooperatively in terms of advertising sales, technical facilities, formats and other
aspects of station operation as long as each licensee retains control of its station and complies

' Comments of CFA/TRAC at 1. Sec also Comments of Amherst Broadcasting
(submitted in response to the Cross-Interest Notice of Inquiry).

5 Under this proposal, for example, scrutiny of a nonattributable cross-interest would

only be triggered if the holder of the interest already had atributable interests in the
maximum number of broadcast stations.
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95. We do not intend to reopen our decisions in our radio ownership proceeding
concerning radio joint arrangements or time brokerage arrangements. Nor do we wish to
reopen our previous decision regarding joint sales practices in the television industry, or to
incorporate here the issues we have rzised in our pending television ownership proceeding
concerning television time brokerage agreements. We do, however, seek comment as to
whether ostensibly separately owned stations could so merge their operations. through a
variety of joint enterprises or cooperative agreements, perhaps in conjunction with other
nonattributable interests, and thereby create such close business interrelationships as to
implicate our diversity and competition concerns.

96. For instance, there may be circumstances where a substantia] debtholding should
trigger a cross-interest analysis when it is accompanied by a number of other close business
interconnections. As stated at the outset, in devising our attribution rules we seek 1o identify
those interests that convey to their holders a realistic potential to influence the operations of
the licensee in core areas such as programming and competitive practices, while balancing
our concern (o avoid unnecessary and costly reguiatory intervention by minimizing the
aaribution of noninfluential interests.'*! Our theoretical analysis recognizes that holders of
non-equity interests can have influence on a licensee in ways that may be of concern. Along
those lines, we recognize that debt and other contractual relationships can have the associated
potential to exert influence on core operational decisions of the licensee. There is evidence
suggesting that the distinction between debt and equity based on voting rights is no longer
clear,'? and we recognize that debtholders have, for some time, required borrowers to meet
certain financial conditions or face the prospect of forced bankruptcy. While corporations
have no obligation to give debtholders voting rights, except in bankruptcy, it is not unusual
for a corporation’s bankers to have representation on the firm’s board of directors (In suc!
cases, of course, attribution attaches to the directorship.)

97. In 1984, we decided to exclude debt from attribution on the supposition that
aftributing debt would severely restrict capital sources for broadcasters. and because debr
financing was the least likely of all financing sources to involve an interest that imphicates the
muitiple ownership rules.'” We believe, at this point, that we should continue to exclude
such relationships, standing alone, from attribution under the multiple ownership rules
because any other approach would, we betieve, severely impair the ability of the broadcasung
industry to obtain necessary capital. We wouid neither wish to inhibit such a key means ot
obtaining capital nor to disrupt existing expectations and relationships to such a degree. If
any commenters disagree with this conclusion, we invite them to demonstrate to us that the
benefits of extending our attribution rules to debt and other similar contractual relationships

"' See supra. 19 12-16.

2 See "Are the Distinctions between Debt and Equity Disappearing?.” (R. W Kopcke
and E. Rosengren eds.) Federal Reserve Bank of Boston, Conference Series #33 (1989)

5 Anribution Qrder, 97 FCC 2d at 1022
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outweigh the significant drawbacks we have delineated.

98. While we do not intend to reconsider our 1984 decision not to recognize
debtholdings per se as attributable imgrests. there may be circumstances where debtholding,
accompanied by a number of other close business interconnections, shouid be considered to
be attributable The debtholder, for example, a licensee of another station in the same
market, may have also entered into a joint sales or other cooperative arrangement with the
debtor station The identity of the debtholder may be of particular significance: debt
financing by institutional lenders may not be as significant 1o our concerns as debt financing
by a multi-station owner. or by the seller of a station, or by the owner of another station in
the same market With respect to institutional lenders, it has been our belief that the nature
ot such instinutions ensures that any risk of attempts to influence or control the licensee
debtor will be remote and minimal. and it is therefore unnecessary to consider such interests
as cognizable Moreover. we understand that debt financing by banks is a critical, widely-
used. source of financing, that institutional lenders are limited in number, and that it would
therefore harm the industry and the public if such debt were found cognizable for purposes of
our multiple ownership rules Another important factor would be the amount of the debt and
whether the terms of the credit agreement provide the debtholder leverage over the day-to-
day operations of the licensee

99 We seek comment regarding the potential for debt or other nonattributable
interests. in conjunction with a series of cooperative or contractual arrangements, to provide
their hoiders the ability to influence the day-to-day operations of a licensee, thus implicating
our competition and diversity concerns.  More generally, we seek comment regarding the
possibility that our ownership and atribution rules may be underinclusive in certain cases
tfailing to capture particular concentrations or conglomerauons of ownership or influence =
undermine diversity and competition A combination of otherwise nonattributable interest:
and business relationships. while not raising any concern when viewed in isolation, could
possibly add up to create sufficient influence to warrant attribution. We seek comment as
the extent, if any of such underinclusiveness in our rules, and whether there are certain tvpe-
of combinations of business interrelationships. such as the debtholding relationship described
above. that should be of particular concern.

100. Any regulation of such interrelationships, given their varying forms, would
require case-by-case review in the context of applications for new stations or transfer or
assignment applications. We seek comment as to whether the burdens and uncertainty
created by such review would be outweighed by the perceived benefits of addressing the
concerns in this area, and whether these concerns are best addressed in the context of our
real-party-in-interest rules and de facto transfer of control challenges. We also seek commen
as to whether any review of such close business interreiationships should be limited o thosc
markets where the lack of competition and diversity is a particular concern, and how such
markets should be defined. In addition, should we focus on combinations of business
interrelationships among stations in the same market only, or do inter-market relationships
among stations also warrant review? We wish 1o emphasize that in considering these issues
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Commission's Rules, 47 C.F.R. Sections 1.415 and 1.419, incerested parties may file

;aken in 'uns proceeding. To file formally in this proceeding,
Co:x:).;(;fslie; nzi ;l)l mr;tspci:gz lcc:mmenfts and supporting comments. [f you want each
nine copies. You should send comme‘;l:sy :ndyx?:;l; im;syou Sfce of e SuE Plus
Federal Communications Commission, Washington, D.C
~comments will be available for public inspection dunng r'e
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105. Initial Regulatory Flexibility Analysis. See Appendix anached.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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APPENDIX

Initizl Regulatory Flexibility Analysis

1. Reason for the Action: This proceeding was initiated (0 obtain comment on
whether the Commission’s broadcast attribution rules continue to be effective in serving their
intended goals, and on whether they should be revised in certain areas to more effectively
achicve those goals.

I1. Objective of this Action: The actions proposed in the Notice are intended to
assure that the Commission's broadcast atribution rules effectively implement the
Commission's broadcast multiple ownership rules by identifying those interests that have the
potential 1o influence the licensee in core operating areas, such as programming.

II1. Legal Basis: Authority for the actions proposed in this Notice may be found in
Sections 4,303, and 310 of the Communications Act of 1934, as amended, 47 U.S.C.
§§ 154, 303, 310.

IV. Reporting, Recordkeeping and Other Compliance Requirements Inherent in
the Proposed Rule: If the atribution rules are changed, the Commission would have w0
change the reporting requirements in the Commission's annual ownership report form,
accordingly, as the atribution rules determine which broadcast interests must be reported to
the Commission and are couned for multiple ownership purposes.

V. Federal Rules Which Overlap, Duplicate or Conflict with the Proposed Rule:
None.

VI. Description, Potential Impact and Number of Small Entities {nvolved:
Approximately 11,000 existing television and radio broadcasters of all sizes may be affected
by the proposals contained in this decision. After evaluating the comments in this
proceeding, the Commission will further examine the impact of any rule changes on small
entities and set forth our findings in the Final Regulatory Flexibility Analysis.

VI1. Any Significant Alternatives Minimizing the Impact on Small Entities and
Consistent with the Stated Objectives: The Notice solicits comments on a variety of
alternatives.

As required by Section 603 of the Regulatory Flexibility Act, the Commission has
prepared an Initial Regulatory Flexibility Analysis (IRFA) of the expected impact on small
entities of the proposals suggested in this document. Written public comments are requesied
on the IRFA. These comments must be filed in accordance with the same filing deadlines as
comments on the rest of the Notice, but they must have a separate and distinct heading
designating them as responses to the Regulatory Flexibility Analysis. The Secretary shall
send a copy of this Notice of Proposed Ruie Making. including the IRFA, to the Chief
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MAN- - 6 1995
Before the :

FEDERAL COMMUNICATIONS COMMISSION _ FEDERA.COMMMCATIONS CNMESON
Washington, DC 20654 . .-OFFICE OF THE SEORETARY

In the Matter of

AT&T Submarine Systems, Inc. File No. SCL-94-006
Application for a License to Land and
Operate a Digital Submarine Cable System
Between St. Thomas and St. Croix in the
U.S. Virgin lslands

TLD'S SUPPLEMENTAL COMMENTS

l INTRODUCTION
Telefénica Larga Distancia ("TLD") hereby submits Supplementai

Comments on the above-captioned Application of AT&T Submarine Systems, Inc.
("AT&ToSSI"). Fb[lowing the briefing of this matter, the Commission staff held a Status
Conference and invited supplemental comments.!
TLD offered two independent reasons for denying the Application in its
~ Petition to Deny and Reply comments. First, TLD maintained that the AT&T-SSI
Application to construct the St. Thomas-St. Croix cable system should be denied
because the proposed cable system is an essential facility for landing intemational

cable systems in the U.S. Virgin Islands for which there is no ready substitute.Z Under

u See Letter of John W. Hunter to Susan O'Connell (Dec. 22, 1994).
4 TLD Petition to Deny at 4-7; TLD's Reply at 24.
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the NARUC ¥ standard applied by the Commission, this fact alone is enough to deny
the AT&T-SSI Application. As AT&T-SSI conceded, "in each case in which the
Commission approved a landing license for a private cable, adequate common carrier
service already existed.™ There is no disputed fact. The existing St. Thomas cable
station is at capacity and there is no other common carrier facility in the U.S. Virgin
islands that can serve as a cable station to fand, and interconnect with, intemational
cables.¥ At the Status Conference, AT&T acknowledged that there is no other cable
station that could be used for landing international cables in the U.S. Virgin {slands.
This lack of alternative common carrier facilities, alone, is sufficient to deny AT&T-SSI's
Application to land and operate the proposed St. Thomas-St. Croix cable system on a
private carrier basis.

Second, TLD established that AT&T-SSI should not be permitted to
operate the proposed cabie systém on a private basis because it could discriminate in
favor of AT&T's affiliated common carriers and against competitive common carriers.
AT&T-SSI has the unique power to discriminate in favor of its affiliated carriers because

AT&T-SS! has a dominant position in the cable construction market, and because

¥ National Association of Regulatory Utilities v. FCC, 525 F.2d 630, 632 (D.C.
Cir.), cert. deniad, 425 U.S. 998 (1976).

#  AT&T-SSIOpp. at7.

& While VITELCO Is apparently contemplating construction of a new cable system,
it has not filed any application with the FCC, and is reconsidering its position in light of
the AT&T pending Application. More importantly, any cable system built by VITELCO
would be designed for intra-Virgin Islands traffic, not for the international traffic that
would be served by the system proposed by AT&T-SSI.

-2-
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AT&T has a dominant share of the international traffic originating or terminating in
the U.S ¥

The Commission staff requested additional comments on this second
argument. TLD will confine its Suppiemental Comments to this second argument
although the first argument also requires denial of the AT&T-SSI Application to operate

the proposed cable system on a private carrier basis.

il AT&T-SSI WILL BE ABLE TO FAVOR ITS REGULATED
CARRIERS

AT&T-SS! will clearly be able to benefit from its dominant position in the
cable construction market and in the international telephone market by either (a)
charging its affiliated common carriers a lower price than competitors like TLD; or (b)
charging a monopoly price to all carriers, including affiliated AT&T carriers. AT&T Corp.
would have substantial consofidated profits even if AT&T-SSi charged the same
monopoly price to affiliated AT&T carriers.

The only representation that AT&T-SSI has made in this proceeding, to
attempt to minimize its potential antl-competitive conduct, is that it will sell bulk capacity
to all common carriers on "non-discriminatory terms." However, this platitude is hardly
sufficient to guarantee that AT&T will not be able to take unfair advantage of its

dominant position in the cable construction and international telephone markets.

¢ TLD Petition to Deny at 7-8; TLD Reply at 5-8.
u AT&T-SSI Opp. at 5.

JAN-08-95 FRI 17:30 202 4293902 P. 04
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if the pending Application were granted, there wouid be no requirement
for AT&T-SSI to publish the terms of its contract with its affiliated regulatory carriers so
that competitors could be sure that they received the same terms. Indeed, if TLD were
to accept the "offer" of capacity on the proposed cable system on the terms proposed
by AT&T-SSI the business day before the Status Conference, then there would»be
nothing to stgp AT&T-SSI from offering capacity to its affiliated regulated carriers at a
lower price in the future ¥

Even If the Commission were to require that AT&T-SSI provide the same
terms and conditions to TLD and other competitors as to AT&T regulated carriers, then
AT&T could still gain an unfair competitive advantage over its competitors. As TLD
pointed out in its Reply Comments ¥ AT&T's affiliated carriers will undoubtedly
purchase the largest volume of capacity in the proposed cable system because of its
dominant share of intemational traffic.2  AT&T-SSI could favor s affiliated AT&T
carriers by providing a significant volume-senstitive price reduction. For example,
AT&T-SSI could sell its affiliated AT&T carrier 10,000 circuits for $10,000 per circuit.

However, if TLD wanted to purchase only 1,000 circuits, AT&T-SS! might charge a price

o TLD does not intend to accept the offer of AT&T-SSI. The AT&T-SSI quote was
considerably more than TLD would invest to participate in the proposed cable system
on an ownership basis.

¥ TLD Reply at 6.

W For example, in the last major international cables systems to land at the St.
Thomas station, the AMERICAS-1 and COLUMBUS Il cable systems, AT&T owned
approximately 25% of these systems. By contrast, the second largest share of any
other U.S. carrier was approximately 7.5%, held by MCl. TLD owned approximately
1.5%. See COLUMBUS |I, 8 FCC Rcd. 5263, 5268 (Appendix A) (1993),
AMERICAS-1, 8 FCC Red. 5287, 5291 (Appendix A) (1993).

-4-
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of $12,000 per circuit. AT&T might claim that it was not discriminating against
competing carriers with this volume discount.

Similarly, AT&T-SSI could discriminate against mlativéw small common
carriers by making the minimum capacity available larger than these carriers could
effectively utilize. Indeed, this is essentially what AT&T-SS) has done with its "offer"
to TLD.

Even if the Commission required AT&T-SSI to charge the same per unit
price to affiliated AT&T carriers as it charged non-affiliated carriers, AT&T could still
obtain an advantage by charging a monopoly price to all customers. While AT&T's
affiliated regulated carriers would still have to pay this monopoly price, they would
merely be making an interaffiliate transfer payment to AT&T-SSI.

AT&T-SSI will be able to charge a monopoly price because the proposed
cable system would be the only facility in the U.S. Virgin Islands that could interconnect
future trans-Atlantic international cables. It would be extremely unlikely for a competitor
to build another cable station in the U.S. Virgin islands, or for future trans-Atiantic
international cables to land elsewhere in the Caribbean, since AT&T's affiliated camiers
would be able to use their dominant position in the intemational teiephone market to
steer future trans-Atiantic intemational cables to the proposed St. Croix cable station.
Indeed, it is the virtual assurance that future trans-Atlantic international cables would
use the proposed cable system which provides AT&T-SS| with the necessary financial
"guarantee” to be able to construct a cabie system even though there are no current

international cables ready to land at the proposed St. Croix cable station.

-5-
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As shown in the Pro Formas in Tables 1 and 2, AT&T Corp. would have
substantially greater consolidated corporate profits if AT&T-SSI charges a monopoly
price to all customers, including AT&T affiliated carriers, than if AT&T-SSI charges only
a fair market price. The calculations in both Pro Formas assume that (1) AT&T-SSI's
costs would be $9,000 per unit; (2) the fair market price would be $10,000 per unit; (3)
the monopoly price would be $12,000 per unit; (4) AT&T affiliated carriers would
purchase 10,000 unit; and (5) all other carriers would purchase a combined total of
30,000 unit. The first Pro Forma (Table 1) illustrates that, using these assumptions, if
AT&T-SSI charges the fair market price of $10,000 per unit, then the consolidated

AT&T Corp. profit would be $30,000,000.

E o eSS

10,000
her Carriers $ 9,000] $10,000] 30,000 0] $30,000,000 $30,000,000
OTALS ‘ 40,000] ($10,000,000); $40,000,000 $30,000,000

However, since the proposed St. Thomas-St. Croix cable system would
be the only system available to land international cables in the U.S. Virgin Islands, and
since AT&T's dominance of international telephone traffic would allow it to steer future
international cables to this facility, AT&T-SSI1 would be able to charge a monopoly price

for the proposed cable. The second Pro Forma (Table 2) establishes that if AT&T-SSI

-6-
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charges the monopoly price of $12,000 per unit to all customers, including its affiliated

carriers, the AT&T Corp. consolidated profits would be $80,000,000.

g i
10,000{ ($30,000,000){ $30,000,000 0
30,000 0] $20,000,000 $60,000,000

40,000{ ($30,000,000)| $120,000,000 $90,000,000

Obviously, different assumptions wouid change the amount of AT&T
Corp. consolidated profits in the Pro Formas. However, AT&T Com.'s consolidated
profits would always be maximized by charging a higher monopoly price, rather than a
fair market price, to all customers (including AT&T afflliated carriers). Therefore, to
prevent AT&T Corp. from taking advantage of its dominant positions in the cable
construction and intemational telephone markets, the Commission should require

AT&T-SSI to build the proposed system on a common carrier basis.
IR CONCLUSION

The Commission should deny AT&T-SSI's Application to build the
proposed St. Thomas-St. Croix cable system on a private carrier basis because:
(1) there is no substitute common carrier facility available to land international cables in

the U.S. Virgin Islands; and (2) AT&T would get an unfair advantage over its

-7-
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competitors by virtue of its dominant positions in the cable construction and
International telephone markets. The Commission has never permitted AT&T-SSI to
land and operate a cable on a private capacity basis before, much less one in which
AT&T's regulated carriers would compete with other carriers. There is no basis for
departing from the Commission's established practices here.

It is quite telling that, as their representatives conceded at the Status
Conference, AT&T has never attempted to engage in joint planning or any other
activities to determine if non-AT&T common carriers — such as TLD, VITELCO and
others -- would be willing to invest in the proposed cable system on a common carrier
ownership basis. TLD and VITELCO have both indicated a strong willingness to invest
in the proposed cable system on an ownership basis along with AT&T. The only
possible conclusion from AT&T's refusal to even attempt to construct the cable on a

common carrier ownership basis is that AT&T intends to use its dominant position in the
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construction and intemational telephone markets to take unfair advantage of its

competitors by owning and operating the proposed system on a private basis.
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